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Our goal is to work in cooperation with all other education organizations, but our programs and effort will be designed to meet the      

specific needs of schools in rural Missouri. 

Please copy and share this newsletter with board members and other school staff. 

Missouri Association of Rural Education “28 Years of Service to Missouri Rural Schools” 

“Very informative,” “Received some very useful information,” “ Good selection of topics,” and “ Was glad to see so many ven-

dors,” were many of the positive comments that attendees shared about the 2015 MARE/MoK -8 Joint Conference.  A big 

THANK YOU to everyone that participated as an attendee, presenter, and/or exhibitor.  Because of the success of this joint 

conference, MARE/MoK-8 will be doing it again with the Fall 2016 Conference.  The 2016 fall conference will be held on 

Thursday afternoon October 20 through Saturday morning, October 22.  The joint conference is also changing locations, 

moving to The Lodge of 4 Seasons.  The success of every conference, in addition to the attendees, also goes to those organiza-

tions/associations that support the program activities.  The 2015 Conference added level sponsorships in addition to the 

sponsorship of individual events. 

A special Thank You to our Conference Sponsors:  

Platinum Level:    Gold Level:    Silver Level: 

   Claim Care, Inc.       L.J. Hart & Company      Capstone Insurors 

   CTS Group       Mickes Goldman O’Toole, LLC      RCET-SW 

   Forrest T. Jones & Company     USI Midwest       TREMCO 

   MO EdCounsel, LLC 

 

Bronze Level: 

   eRate Program, LLC      George K Baum & Co.      Insuring Success 

   Inter-State Studio & Publishing        Midwest Bus Sales      MOREnet 

   Midwest Transit Equipment 

 

Specific Events Sponsors: 

    Banquet Sponsor – Missouri EdCounsel, LLC 

    Evening Reception – CTS Group, Forrest T. Jones & Co., and L.J. Hart & Company  

    Program Printing – Capstone Insurors and Claim Care, Inc.  

    Refreshment Breaks – Claim Care, Inc. and Grandview R-II Virtual Summer School 

    Breakfast with Vendors – Capstone Insurors, Claim Care, Inc., Insuring Success and Midwest Transit  

    Conference Photography – Inter-State Studio & Publishing 

    Lanyards – IMS 

 

With the 2016 Legislative Session now underway, it should be noted that several bills have been introduced that, if approved,  

will have an impact on the daily operation of our school districts.  The School Administrators Coalition representatives are 

doing a great job of tracking those pieces of legislation as they are moving forward.  Please be prepared to respond to your 

respective legislator(s) as bills are introduced and debated.  

 

In mid March, Jerry Cochran and I will make our annual trip to Washington D.C., to participate in setting the 2016 Federal 

Legislative Agenda for the National Rural Education Advocacy Consortium (NREAC).  The purpose of the consortium is to 

advocate for the children of rural America’s public schools.  The consortium is committed to represent the interests of rural  

public school in the national forums in which such issues are decided and in a state when an issue affecting rural schools 

could have a national impact.  This year’s meeting will be especially interesting with the passage and signing of ESSA as the  

attendees will hear how ESSA works for rural schools.  Other topics (presentations) will include the challenges, opportuni-

ties, and successes of education technology in rural schools and a round-table discussion with Lucy Johnson, Deputy Assis-

tant Secretary for Rural Outreach in the U.S. Department of Education.  

 

At the January, MARE Executive Board Meeting, Shelley Billig, Vice President of RMC Research (formerly McREL) discussed 

some work that had recently been prepared on Rural Missouri School Districts that had made great strides in narrowing the 

achievement gaps over a four-year period.  Districts with high Economic Disadvantages (high Free/Reduced Lunch count) 

were identified for this research.  As more information is put together, it is hoped that the factors that have allowed these  

districts to be successful in closing the gap, will be made available for other rural districts.   A complete report will be in-

cluded in a future newsletter. 

 

As always, please do not hesitate to contact us with questions or needed support for your school district programs.  

 

Ray V Patrick, EdD. 

MARE Exec. Director 
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Missouri Association of Rural Education 

Officers and Board of Directors 

2015-2016 

Officers  

 President Tim Boatwright 

 Vice President Daryl Pannier 

 Secretary Jerry Cochran 

 Treasurer Mary Lue Potthast 

Regional Board Members  

 Region A: Tim Boatwright (Halfway R-III) 

 Region B: Kyle Kruse (New Haven) 

 Region C: Tim Crawley (Neosho R-V) 

 Region D: Eric Cooley (Stoutland R-II) 

 Region E: Kenneth Cook (Malden R-I) 

 Region F: John Brinkley (East Lynne #40) 

 Region G: Wayne Stewart (Glenwood R-VII) 

 Region H: Dianna Hoenes (Marion Co. R-II) 

 Region I: John Dunham (Macon Co. R-IV) 

 Region J: Brian Robinson (Winston R-VI) 

School Board Representatives:  

 Kristi Smalley (Boonville R-I) 

 Ken Lentz (Malden R-I) 

Higher Education/K-8 School Representatives  

 Terry Reid (Lindenwood University) 

 Darryl Pannier (K-8 Assn.) 

Advisory Members  

 Larry J. Hart (L.J. Hart & Company) 

 (Vacant)  

Executive  

 Ray V. Patrick Executive Director 

 Jerry Cochran Assist. Executive Director 

 Philip Dorth Associate Director 
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MARE  Associate Membership 

Companies/Organizations Contact Phone Number 

American Boiler Services, Inc. Mike Hemphill, Craig Barker St. Louis (800) 235-5377 – K.C. (888) 440-0382 

American Fidelity Assurance Company Kaitlin Economon (417) 890-1087 

Budget Plus Software Leland Foster (816) 847-6610 

Capstone Insurors, Inc Kevin Krueger,  J.R. Collins (417) 777-7570 

Central State Bus Sales Joe Wright (636) 343-6050 

Chalkable Dan Snodgrass, Jennifer Porter D=(800) 844-0884 x 1230  J=(573) 380-2524 

Claim Care Inc. Stacy L. Dye (877) 327-5308 

CTS  Group Scott Ririe, Gina Bicknese (636) 230-0843 

Dake Wells Architecture Brandon Dake,  Andrew Wells (417) 459-3500  

Dickinson Hussman Architecture Dwight Dickinson (3114) 727-8500 

Educationplus Micki Shank (314) 692-1224 

eRate Program, LLC  Richard Senturia (314) 282-3665 

FLITEleaders Consulting LLC Mike Ringen (816) 517-1772 

Forrest T. Jones & Company Mark Iglehart (800) 821-7303  x 1298 

Foundation for Educational Services, Inc. (SOCS) Stacey Anderson (800) 850-8397 

George K. Baum & Company Greg Brickner, Joe Kinder (816) 283-5110 

GRP Mechanical Co. Vince Throckmorton (314) 650-5294 

Guin Mundorf, LLC Steve Book, Shellie Guin (816) 333-1700 

IMS Vince Fuemmeler, Steve Wolf (573) 581-2800 

Inter-State Studio, Inc Roger Kimball (800) 821-7923 

Ittner Architects Dennis M. Young (314)  421-3542 

K12ITC Dennis Fisher (816)  382-4800 

L.J. Hart and Company Larry J. Hart, Roger Adamson (800) 264-4477 
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As society becomes increasingly litigious, school districts and school dis-

trict employees often find themselves in the middle of legal battles to 

which the district itself is not a party, but instead, where a party to a law-

suit believes the school has information that would be helpful to the 

party’s cause. Often times, the attorneys representing parties in litigation 

do not have a firm grasp on the intricacies of FERPA and various board 

policies regarding information maintained by a school district, which can 

lead to poorly drafted subpoenas or the service of a subpoena on the 

wrong school district employee. This is important to note because failing 

to comply with a lawful subpoena could lead a court to hold the recipient 

in contempt of court.  

This article will provide you with information about the most common 

types of subpoenas school districts and school district employees receive 

when the school district is not a party to a lawsuit, and step-by-step guid-

ance for how to appropriately and adequately respond.  

Rule 58.02 of the Missouri Rules of Civil Procedure sets forth the rule 

related to subpoenas issued to non-parties for the production of 

“documents and things.” Rule 26.02 of the Missouri Rules of Criminal 

Procedure operates similarly and allows for the subpoena of 

“documentary evidence and of objects.” This type of subpoena, com-

monly referred to as a “subpoena duces tecum,” is perhaps the most com-

mon sort of subpoena issued to school districts and their employees, and 

is essentially a demand for records or items the recipient has in his or her 

possession, and not verbal testimony at a court hearing.  

The other common type of subpoena received by school districts and 

school employees is a subpoena that specifically calls for the appearance 

of the recipient to testify at a hearing. This type of subpoena may also re-

quire the recipient to bring certain records, documents, or items with them 

to the hearing, in addition to the recipient providing witness testimony 

during the hearing.  

The first step upon receiving a subpoena is to determine if the subpoena is 

requesting documents/evidence/objects, witness testimony by the recipi-

ent, or both. If the subpoena is requesting documents or records, the re-

cipient (whether that be the district’s records custodian, a classroom 

teacher, an administrator, or otherwise) should determine if he or she has 

documents or records that are responsive to the subpoena. For example, it 

is not uncommon for a subpoena requesting attendance records to be 

served on a classroom teacher or Board President, neither of whom would 

be the custodian of attendance records for the district.  

If the recipient does not have the records being requested by the sub-

poena, it is appropriate to proceed in one of two ways: One option is for 

the recipient of the subpoena to appear at the time and place designated 

on the subpoena without the records requested, and provide the explana-

tion that he or she did not have the requested records in his or her posses-

sion to produce. The second option is to make contact with the attorney 

for the party who issued the subpoena, or to have counsel for the district 

do so, and explain that the recipient of the subpoena does not have the re-

quested records and request that the recipient be released from the sub-

poena. If the attorney issuing the subpoena agrees to release the recipient, 

be sure to request an email, or some other written documentation, con-

firming the agreement to release the recipient from the subpoena.  

If the recipient does have the records being requested in the subpoena, it 

is possible that the party issuing the subpoena will release the recipient 

from the obligation to appear at the time and place designated in the sub-

poena, if the recipient is willing and able to provide the requested records 

in advance of that date and time, making the appearance itself unneces-

sary. A phone call to the attorney for the party issuing the subpoena 

would serve to clarify whether appearance is necessary or required. As 

advised above, if the attorney agrees to allow the recipient to produce re-

cords in lieu of appearance, the recipient should ensure that the agreement 

is memorialized in writing, and further document that the records re-

quested were provided to the appropriate party.  

Often times, the party in the lawsuit may be requesting records he or she 

would be entitled to receive without a subpoena. For example, a student’s 

education records are frequently requested via subpoena by the parent or 

guardian of a student for matters related to child custody. As educators 

know, but many general practice attorneys do not know, a parent or 

guardian is entitled to inspect the education records of his or her student 

pursuant to FERPA and district 

 policy, and subpoena power is not necessary to compel production of 

(Continue  on page 23) 
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Ten Tips for School Leaders  
 

By Mike Ringen, FLITEleaders Consulting 

 

 A positive School Board/Superintendent relationship is one of the most important requirements for producing an effective, successful 

school district.  Superintendents and Boards set the example, model positive behavior, and lead the direction of the school. Following is a list 

of some of the most important qualities necessary to produce effective leadership.  Being “on the same page” does not happen by accident.  It 

takes work from all parties to put individual differences aside and bring similarities together in order to move forward and do what is best for 

ALL kids. 

1. Communication, Communication, Communication……and Collaboration 

 Provide Board Reports at Board Meetings 

 Send weekly memo each Friday to Board Members 

2. Understanding Your Role 

 The Board provides Governance (Setting Policy) 

 The Superintendent provides Administration (Managing the School) 

3. Provide Vision and Goals for the District 

 3-5 year Budget Plan 

 Strategic Plan 

4. Receive Training and Professional Development 

 Model learning for the District Staff 

 Stay current on the issues 

 Keep the district moving forward 

5. Work Sessions Beyond the Regular Meetings 

 Creative Problem-Solving 

 Understanding different perspectives 

 Evaluate district goals and objectives 

6. Be Familiar With Board Policies 

 Develop a process to review sections of policy each month at board meeting 

 Follow your Policies 

7. Develop Trust 

 Consider everyone as equals 

 Practice consistent honesty 

 Focus on district goals, not personal goals 

 Do what’s best for all kids 

 

8. Maintain Relationship and Communication with your Attorney 

 Use their expertise 

 Keep small problems from becoming larger ones 

9. Embrace Staff and Community Input 

 Provide opportunities 
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Wrestling with Official Immunity:  

Is a Coach Liable for Injuries to Student Athletes at Practice? 

 

By: Conor Neusel 

Mickes Goldman O’Toole, LLC 

 

 School district employees that serve as coaches are responsible for supervising their players at practice and en-

suring, as much as possible, that those players conduct themselves in a safe and competitive manner.  Of course, this 

is easier said than done.  No matter how safe a coach attempts to make his or her practices, there is always a risk that 

a student under his or her supervision may suffer an injury.  Any injury to a student athlete comes with the added 

risk that the student will attempt to hold the coach and the district liable.  In such a scenario, the student athlete will 

allege that the coach’s negligence resulted in his or her injury.  But what legal defense does the coach have for such 

an allegation?  The answer may be the doctrine of official immunity.  In the recent case of Woods v. Ware, the Court 

of Appeals for the Western District of Missouri discussed the doctrine of official immunity as it applies to coaches su-

pervising practice.  1 

 In Woods, the middle school’s wrestling coach oversaw a practice that involved both high school wrestlers and 

middle school wrestlers.  No other coaches or district personnel were present.  During that practice, one of the eighth 

grade wrestlers was allegedly injured while participating in a drill performed with another wrestler from the high 

school wrestling team. That student then filed suit and sought damages from the coach on the basis of negligence.  2 

In his lawsuit, the student alleged that the coach owed the student a duty to provide for the student’s safety and 

welfare by ensuring that the student was properly supervised and instructed while engaged in wrestling practice.  

The student further alleged that the coach breached this duty by instructing the student to wrestle a “much more ex-

perienced and larger high school wrestler.”  In defense, the coach asserted that he was entitled to the protection af-

forded by the doctrine of official immunity because his actions were in the course and scope of his responsibilities as 

the wrestling coach at the school and were fully discretionary.  Specifically, he asserted that the doctrine of official 

immunity protected him because there was no statutory or departmentally-mandated duties regarding how he was 

to conduct wrestling practice.  Thus, the pivotal issue for the court to decide was whether the coach was entitled to 

official immunity.  Official immunity is designed to protect individual public employees who must exercise discretion 

in the performance of their duties.3  

A discretionary act requires the exercise of reason and discretion in determining how an act should be done or 

what course of action should be pursued. 4  The official immunity doctrine, however, does not provide immunity for 

public employees when they are acting in a ministerial capacity.5  A ministerial function is one which is “of a clerical 

nature which a public officer is required to perform upon a given state of facts, in a prescribed manner, in obedience 

to the mandate of legal authority, without regard to his own judgment or opinion concerning the propriety of the act 

to be performed.”6  To be liable for official acts, a public employee must violate either a departmentally-mandated 

duty or a duty imposed by statute or regulation.  The student in Woods asserted that the coach failed to carry out his 

ministerial duties of following the school district’s and Missouri State High School Activities Association 

(“MSHSAA”) policies, bylaws, rules and regulations concerning the supervision of students.  After reviewing the dis-

trict’s policies, the court concluded that they did not specifically defined what it means to properly supervise or con-

duct a wrestling practice.  According to the court, “determining how to supervise and conduct the wrestling practice 

was left to the discretion of the coach.” 
-1 -- S.W.3d ---- (September 29, 2015) (WD 78040). 
2To establish a claim for negligence, a plaintiff in Missouri must prove: (1) a legal duty on the part of the defendant to use ordinary care to protect the plain-

tiff against unreasonable risks of harm; (2) a breach of that duty; (3) a proximate cause between the breach and the resulting injury; and (4) actual damages 

to the plaintiff's person or property. Cook v. Smith, 33 S.W.3d 548, 553 (Mo. App. W.D. 2000) 
3Davis v. Lambert-St. Louis Int’l Airport, 193 S.W.3d 760, 765 (Mo. banc 2006) 
4 Id. at 763. 
5 Southers v. City of Farmington, 236 S.W.3d 603, 610 (Mo. banc 2008). 
6Id. 
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Important Warnings!  (Be Alert!) 

The law changes frequently in the area of “retirement” in-

centives, “early separation” incentives, “early notification,” 

and severance pay – especially regarding tax issues.  In ad-

dition, the law is not the same across all judicial circuits.  

The federal courts, the IRS, and the Social Security Admini-

stration do not always agree among themselves regarding 

tax implications.  Even more important, these same agen-

cies, especially the IRS and the Social Security Administra-

tion, do not always agree from one situation to the next. 

There are also a number of VERY technical legal require-

ments that must be met, in addition to tax requirements.  

They involve the Early Separation Incentive Plan language, 

notice requirements, and plan timelines.  Many plans do not 

comply but are not audited or challenged in the courts.  

However, if they are audited or challenged, there are poten-

tial legal and/or tax liabilities, together with possible Public 

School Retirement System implications, as well. 

History and Purpose (Understanding the Basics) 

ESIPs began as incentives to reduce the number or teachers 

(and/ or other employees).  The original purpose was typi-

cally to prevent involuntary reduction pursuant to a reduc-

tion in force.  ESIPs have also been used to reduce the num-

ber of teachers at the top of the salary schedule (to permit 

employment of less expensive teachers).  Some school dis-

tricts have used ESIPs, at least in part, to encourage specific 

teachers to leave the district – but just like the disruptive 

student who is never sick – the problem teacher often does 

not accept the incentive. 

Of course, like all other educational and financial tools, 

ESIPS have developed over time.  Originally, ESIP pay-

ments were structured in a manner that often cost the dis-

trict more than retaining the teacher.  The payments some-

times exceeded final annual salary and were extended over 

several years.  Thus, the benefit of employing less expensive 

teachers to replace retiring teachers was substantially re-

duced.  As the law developed, it became more difficult to in-

centivize teachers to separate immediately from their em-

ployment.  Courts ruled that incentive amounts could not be 

reduced for failure to participate in the first-year of a multi-

year program.  Therefore, the plans became, as a practical 

matter, little more than a “legal bonus” for retiring when-

ever the teacher felt like it (or for taking the monetary in-

centive and going down the road to take a more lucrative 

position). 

Evolution of the ESIP (Finding the Right Path) 

Initially, districts offered some type of promised payment – 

usually a lump sum or reimbursement for unused sick leave – 

if a teacher resigned at the end of the school year (sometimes 

premised on retirement, sometimes not).  However, this cre-

ated a problem.  School and state auditors determined that 

this payment violated the Missouri Constitution’s prohibition 

against a “bonus” for public employees because the district 

received nothing of value to the district in return for the pay-

ment. 

Next, school districts tied the payments to the teacher’s 

promise to provide services – consultant, substitute teacher, 

etc., following separation from the district.  But this created 

new problems.  Many teachers provided no actual services or 

the services were not commensurate to the payments re-

ceived.  Most important, however, this arrangement created a 

continuing employment relationship.  All of these issues were 

problems for auditors; and the continuing employment rela-

tionship – specifically, the obligation to provide services to 

the district following retirement – is now prohibited by 

PSRS. 

PSRS regulation requires minimum of 30 days separation 

from employment before a retiree can enter into a contract 

for or promise of employment for the next school year.  Retir-

ees may NOT enter into services agreements or promises to 

provide services as a condition of separating from the district.  

Failure to comply with this rule jeopardizes benefits and can 

result in a retiree having to pay back benefits – with interest.  

Therefore, it is very important to have a compliant plan. 

To promote compliance and avoid all of the many foregoing 

problems, school districts began to make payments, whether 

lump sum, reimbursement for unused sick leave, or payment 

of health insurance premiums for a specific period of time in 

return for the teacher’s execution of an “Early Separation In-

centive Agreement.”  This type of agreement offered several 

benefits.  They do not involve prohibited continuation of the 

employment relationship.  They provide real value to the dis-

trict – a release of all existing or potential claims – and there-
(Continued on page 13) 

EARLY SEPARATION AND EARLY NOTIFICATION: 

HOW TO REDUCE STAFF, SAVE MONEY, AND AVOID LITIGATION 

By Celynda L. Brasher and Michelle H. Basi 

Tueth Keeney Cooper Mohan & Jackstadt, P.C. 



 

 

MARE Newspaper — Page 12 

Important Warnings!  (Be Alert!) 

The law changes frequently in the area of “retirement” in-

centives, “early separation” incentives, “early notification,” 

and severance pay – especially regarding tax issues.  In ad-

dition, the law is not the same across all judicial circuits.  

The federal courts, the IRS, and the Social Security Admini-

stration do not always agree among themselves regarding 

tax implications.  Even more important, these same agen-

cies, especially the IRS and the Social Security Administra-

tion, do not always agree from one situation to the next. 

There are also a number of VERY technical legal require-

ments that must be met, in addition to tax requirements.  

They involve the Early Separation Incentive Plan language, 

notice requirements, and plan timelines.  Many plans do not 

comply but are not audited or challenged in the courts.  

However, if they are audited or challenged, there are poten-

tial legal and/or tax liabilities, together with possible Public 

School Retirement System implications, as well. 

History and Purpose (Understanding the Basics) 

ESIPs began as incentives to reduce the number or teachers 

(and/ or other employees).  The original purpose was typi-

cally to prevent involuntary reduction pursuant to a reduc-

tion in force.  ESIPs have also been used to reduce the num-

ber of teachers at the top of the salary schedule (to permit 

employment of less expensive teachers).  Some school dis-

tricts have used ESIPs, at least in part, to encourage specific 

teachers to leave the district – but just like the disruptive 

student who is never sick – the problem teacher often does 

not accept the incentive. 

Of course, like all other educational and financial tools, 

ESIPS have developed over time.  Originally, ESIP pay-

ments were structured in a manner that often cost the dis-

trict more than retaining the teacher.  The payments some-

times exceeded final annual salary and were extended over 

several years.  Thus, the benefit of employing less expensive 

teachers to replace retiring teachers was substantially re-

duced.  As the law developed, it became more difficult to in-

centivize teachers to separate immediately from their em-

ployment.  Courts ruled that incentive amounts could not be 

reduced for failure to participate in the first-year of a multi-

year program.  Therefore, the plans became, as a practical 

matter, little more than a “legal bonus” for retiring when-

ever the teacher felt like it (or for taking the monetary in-

centive and going down the road to take a more lucrative 

position). 

Evolution of the ESIP (Finding the Right Path) 

Initially, districts offered some type of promised payment – 

usually a lump sum or reimbursement for unused sick leave – 

if a teacher resigned at the end of the school year (sometimes 

premised on retirement, sometimes not).  However, this cre-

ated a problem.  School and state auditors determined that 

this payment violated the Missouri Constitution’s prohibition 

against a “bonus” for public employees because the district 

received nothing of value to the district in return for the pay-

ment. 

Next, school districts tied the payments to the teacher’s 

promise to provide services – consultant, substitute teacher, 

etc., following separation from the district.  But this created 

new problems.  Many teachers provided no actual services or 

the services were not commensurate to the payments re-

ceived.  Most important, however, this arrangement created a 

continuing employment relationship.  All of these issues were 

problems for auditors; and the continuing employment rela-

tionship – specifically, the obligation to provide services to 

the district following retirement – is now prohibited by 

PSRS. 

PSRS regulation requires minimum of 30 days separation 

from employment before a retiree can enter into a contract 

for or promise of employment for the next school year.  Retir-

ees may NOT enter into services agreements or promises to 

provide services as a condition of separating from the district.  

Failure to comply with this rule jeopardizes benefits and can 

result in a retiree having to pay back benefits – with interest.  

Therefore, it is very important to have a compliant plan. 

To promote compliance and avoid all of the many foregoing 

problems, school districts began to make payments, whether 

lump sum, reimbursement for unused sick leave, or payment 

of health insurance premiums for a specific period of time in 

return for the teacher’s execution of an “Early Separation In-

centive Agreement.”  This type of agreement offered several 

benefits.  They do not involve prohibited continuation of the 

employment relationship.  They provide real value to the dis-

trict – a release of all existing or potential claims – and there-
(Continued on page 13) 

EARLY SEPARATION AND EARLY NOTIFICATION: 

HOW TO REDUCE STAFF, SAVE MONEY, AND AVOID LITIGATION 

By Celynda L. Brasher and Michelle H. Basi 

Tueth Keeney Cooper Mohan & Jackstadt, P.C. 



 

 

MARE Newspaper — Page 13 

fore, do not constitute an illegal bonus.  Such agreements 

have actually prevented or terminated specific incidents of 

litigation, and will continue to deter them in the future.  

School districts had reached Nirvana (they thought!). 

ESIP Nirvana? (Reality or Mirage?) 

Of course, school districts still had to exercise care in the 

administration of an ESIP.  School districts avoided the use 

of the word “retirement” and references to purposes such as 

“recruiting younger teachers” – all with the intent of avoid-

ing any suggestion of age discrimination.  School districts 

also complied with notification timelines under federal law 

and evolving case law regarding ESIPs and age discrimina-

tion.  Of course, a cost benefit analysis was still necessary 

before a school district could determine whether it should 

implement an ESIP, but for the most part, school districts 

enjoyed a few glorious years of trouble free ESIPs. 

But – then the taxman cometh .  The United States Court of 

Appeals for the Eighth Circuit, which includes Missouri, has 

long held that the types of payments made under an ESIP 

agreement are not taxable as wages.  For a long time, the 

IRS and the SSA followed this rule of law, as well.  Then the 

SSA began revisiting a number of issues in connection with 

school districts – remember the Section 128 nightmare?  At 

the same time, the IRS governmental enforcement unit was 

auditing several school districts.  The IRS governmental en-

forcement unit was initially looking primarily at 403(b) 

plans and related issues.  However, it expanded to review of 

ESIPs.  The federal government was aware that PSRS would 

not accept contributions on payments for purpose of obtain-

ing early separation, and was reluctant to let the payments 

go “tax free.”  So the enforcement unit relied on an IRS Let-

ter Ruling to determine that (1) in the absence of actual liti-

gation, (2) payments made pursuant to early separation 

agreements (3) that arose out of employment relationship 

(4) would be taxed as wages, including state and federal in-

come tax and Medicare.  This change has had a number of 

consequences.   The IRS found that the ESIP payments 

should be taxed as wages.  However, the PSRS will not ac-

cept contributions on the payments.  Payments to employ-

ees that are not subject to PSRS/PEERS contributions are 

then possibly subject to Social Security taxes (but only for 

employees otherwise subject to Social Security) – and at a 

minimum, Medicare.  So the IRS collected social security 

tax on the ESIP payments for employees subject to Social 

Security in the audited districts.  However, employees not 

subject to Social Security taxes (e.g. teachers) get a windfall 

because PSRS will not accept contributions on the ESIP 

payments, and they are not subject to Social Security taxes.  

This is an added benefit to the employee (and the employer) 

Are ESIPs So Over?  (Lost in Tax Wilderness) 

The different tax interpretations have resulted in an addi-

tional and really important consequence.  ESIPs typically 

provide for payments over a period of several years.  How-

ever, the IRS has determined that these payments are de-

ferred income because the total amount owed is definite at 

time of first payment.  (Of course, if the total amount owed 

is not sufficiently definite, then the separation agreement 

would not be a binding contract.)  Therefore, the IRS has 

determined that the entire amount to be paid is to be taxed 

in the first year that it is paid.  Thus, all would seem certain 

(even if not perfect, with the deferred income issue) and 

ESIP payments would simply be taxed as wages with contri-

butions to social security instead of PSRS (when required), 

with the income accelerated.  However, and this is a big 

“however” – since the series of previously conducted audits, 

both the IRS governmental enforcement unit and the SSA 

have given changing advice regarding how such payments 

will be treated with respect to social security  and other 

taxes. 

This uncertainty regarding taxing status can result in tax li-

ability for districts and teachers, even if districts and teachers 

rely on current governmental opinions (remember the origin 

of the Section 128 problems).  Opinions issued by govern-

ment agencies changed over time, and will continue to 

change in the future.  Tax uncertainty means uncertainty re-

garding deferrals under 403(b) plans, as well.  For years, 

ESIP payments were not treated as wages.  Now, they are 

supposedly treated as wages.  Again, opinions could change 

later.  So, be careful and consult your school attorney annu-

ally regarding the current state of the law. 

Avoiding Litigation (Use Common Sense) 

It is important to avoid any indication of age discrimination.  

Therefore, it is preferable to avoid the term “early retire-

ment.”  Also, do not include in the purpose or introduction 

sections, phrases like encouraging “younger” teachers to ap-

ply, getting “fresh” ideas, rewarding “older” teachers, or other 

age related terminology.  Tie eligibility to participate in the 

ESIP to the PSRS (PEERS) criteria for retirement, which are 

established by the state.  Most districts use the “Normal” 

PSRS retirement criteria, and many will include any retire-

ment eligibility under PSRS.  This is important because pick-

ing and choosing among the “Normal” criteria can result in 

unintentional age discrimination. 

Additionally, in multi-year plans, teachers cannot be required 

to participate in their first year of eligibility or thereafter be-

(Continued from page 12) 
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IMS Acquires Innovative Technology Services and Welcomes Dave Wilkinson to the Team of IMS 

Mexico, Missouri-IMS (Information Management & Securities, LLC) of Mexico, Missouri has acquired Innovative Technology Services, also 

of Mexico.  Effective January 4, 2106 all operations for both IMS and Innovative will take place at IMS headquarters located at 4720 East Lib-

erty Street in Mexico (www.IMSsecure.com).  IMS began operations in 2008 and offers document management services to schools through-

out Missouri.  IMS established a partnership with MARE in 2013 to offer scanning services and the FileBound document management soft-

ware to all member schools.  By utilizing the services provided by IMS, MARE members now have the ability to have student records, person-

nel files, board documents and any other paperwork scanned, then easily retrieved in a secure cloud or server-based digital file cabinet.   

“The primary focus of IMS over the past 7 years has been to provide document management software, scanning, hard-copy storage and shred-

ding,” states Vince Fuemmeler, President and CEO of IMS.  “With the addition of Innovative Technology Services, IMS will now have the abil-

ity to expand into the IT Services arena and offer a truly One-Stop-Shop for schools who need an end-to-end software and hardware business 

partner.” 

Beginning in January 2016, IMS will offer hardware equipment and installation of; servers, computers, laptops, tablets, networks, server 

backup, computer repair and network monitoring.  IMS will also provide consultative services for the installation of Microsoft software appli-

cations and have Certified Microsoft technicians on staff.  “We realize that school districts all over the State of Missouri need to keep up with 

technology, and the goal of IMS is to continue bringing the latest advances in both software and hardware solutions to those districts.  With 

the addition of Innovative Technology Services, IMS will be in a position to not only reduce costs and increase efficiencies as we do now with 

our document management services, but to be a competitive contributor to the overall success of the information technology platform within 

the school district.” 

“In addition to the acquisition of Innovative, IMS would also like to thank Dr. Steve Wolf for his contribution to our team over the past two 

(2) years.  Steve has been an important part of the growth of IMS in school districts across Missouri and we wish him the best of luck in his 

retirement,” states Fuemmeler.  With the retirement of Dr. Wolf at the end of 2015, IMS welcomes Dave Wilkinson to the team of IMS.  Dave 

has been involved in public schools all his life and brings the experience of Superintendent of Schools to IMS.  David will fill the role of K-12 

Specialist and will begin contacting MARE schools in January 2016.   

“Finally,” says Fuemmeler, “the team of IMS would like to thank all of the MARE member schools who have been so welcoming to IMS and 

the partnership we formed.  I would also like to thank Dr. Ray Patrick for his tremendous support over the past couple of years and I wish him 

the very best of luck.” 

For more information about IMS, you can contact the home office at (573) 581-2800 or Sales@IMSsecure.com.  You can also reach Dave Wil-

kinson at (573) 567-4399 or Dave@IMSsecure.com.  

 Use others’ expertise 

 Allow others to take ownership in the school 

10.  Treat Every Problem as a Big One 

 Plan ahead 

 Do your homework before making a decision 

 Every problem is important to someone 

Hopefully, these tips can be conversation starters for your district leadership and provide a foundation from which you can move for-

ward.  For more information, contact FLITEleaders Consulting, LLC at info@fliteleaders.com 

(Continued from page 8) 
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come permanently ineligible.  Also, benefits may not decrease 

over time if a teacher does not participate during the first 

year of eligibility for a multi-year plan.  Such requirements 

would violate the Age Discrimination in Employment Act and 

might be construed as a violation of the MHRA.  Therefore, to 

avoid age discrimination claims and address uncertain staff-

ing and financial needs, school districts began offering ESIPs 

for one year only.  This not only avoided age discrimination 

claims, it also eliminated problems associated with terminat-

ing a continuing plan, while still permitting districts to offer 

the same or a different plan in subsequent years. 

Forging Ahead (ESIPs Survive!) 

All is not lost.  With all of the foregoing issues, school dis-

tricts may still decide that an ESIP will be an effective way 

to reduce costs and staffing, while preventing potentially 

costly litigation.  If so, school districts should consider all 

of the foregoing information, plus the following require-

ments and suggestions.  At a minimum, the defensible plan 

must (1) set forth a legal purpose; (2) define the term of the 

plan – how long it will be in place; and (3) set forth eligibil-

ity criteria based on PSRS (or other appropriate) criteria, 

and apply in a non-discriminatory manner (but see below). 

The defensible plan must also define with precision who is 

eligible and the criteria for such eligibility (in addition to 

PSRS criteria), e.g., (1) the number of years of service the 

employee must have with the district; (2) whether the ser-

vice must service be full-time and/or continuous; and (3) 

the distinction between an employee who happens to hold 

a certificate as opposed to an employee who is required by 

law or the district to have a certificate. 

The law further requires the district to develop the plan, in-

cluding any separation agreement, and present the plan 

and agreement to all affected teachers at least 45 calendar 

days prior to the deadline for providing notice that the 

teacher wishes to participate in the plan (which may take 

the form of signing the agreement).  The plan must also 

provide for a 7-day revocation period, as required by the 

Older Workers Benefit Protection Act.  Once the teacher 

and Board have signed the agreement and the 7-day period 

after the teacher’s signing has elapsed, the agreement is en-

forceable.  Later requests to rescind the agreement should 

be granted only in accordance with the plan document. 

School districts should also set forth in the plan provisions 

addressing (1) failure to complete the final year of service; 

(2) the separation agreement requirement; (3) the amount 

of the ESIP payment and related terms: (4) the designation 

of beneficiaries and related requirements, if applicable; (5) 

all other applicable deadlines and definitions, including the 

deadline for PSRS service purchase; and (6) the limited 

terms under which the agreement and resignation may be 

rescinded.  Employers who offer ESIPs are also required to 

notify employees of the job titles and ages of all employees 

who are eligible to participate in the plan, as well as the 

ages of all employees in the same job classifications who 

are not eligible for the program.  Because most ESIPs rely 

on the PSRS eligibility criteria to determine who is eligible 

for participation, school districts do not always provide this 

information.  However, the publication of a chart with this 

information helps ensure compliance, and is not burden-

some. 

Finally, and this is very important, to address the uncer-

tainty attached to the tax issues associated with ESIPs, 

school districts should include a statement in the plan that 

makes clear that the district cannot provide tax advice; 

thus, the teacher must obtain advice from his or her attor-

ney and/or tax preparer in sufficient time to meet the dead-

lines established under the plan. But, the district should be 

aware that this warning to the employee does not entirely 

absolve the district from its own tax responsibilities if the 

interpretation of the law changes. 

School districts must also be aware that certain other im-

portant limitations govern ESIIPs.  School districts may not 

use ESIP plans to artificially inflate salaries for retirement 

purposes.  School district also may not implement the 

Work After Retirement “critical shortage” option if the dis-

trict has offered an ESIP in either of the two school years 

preceding implementation of the option.  Finally, school 

districts cannot force a teacher to actually retire.  If the 

teacher is eligible to participate in the plan, complies with 

the requirements of the plan, and resigns, the teacher is 

free to accept employment in another PSRS-covered entity 

if he or she so chooses. 

Plan Essentials (Basic Requirements) 

To implement an ESIP, the district must first develop a docu-

ment that sets forth all of the terms and requirements of the 

plan.  It should include the requirement that a teacher sign a 

separation agreement that releases all claims against the dis-

trict and school officials in return for ESIP payments.  The 

teacher would then sign and submit the agreement, which 

must be approved by a majority of the whole Board, not just a 

majority of those present.  Once the Board has voted to ap-

prove the agreement, it must be signed by the Board Presi-

dent and should be attested by the Board Secretary.  The 

Board should retain the original agreement and give a copy to 

the teacher. 

(Continued from page 13) 
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First enacted in 1938, the Fair Labor Standards Act (“FLSA”) was 

passed, in part, to set limits on the number of hours an employee 

could work without receiving additional compensation.  On March 13, 

2014, President Obama signed a Presidential Memorandum directing 

the Department of Labor (“DOL”) to update the regulations defining 

which workers are protected by the FLSA’s overtime standards.  On 

June 30, 2015, the DOL issued its proposed regulations modifying 

the FLSA’s “white collar” overtime-exemption for executive, adminis-

trative, and professional employees.  These proposed regulations, 

which are expected to become final in 2016 (we do not expect to have 

final regulations before summer), stand to alter the compensation 

and overtime due to various employees of Missouri’s public school 

districts. 

Current Regulations 

The FLSA generally requires that employers pay employees time and 

one-half of their regular rate of pay for every hour worked in excess of 

40 hours in a workweek.  Certain groups of employees, however, are 

exempt from the FLSA’s overtime pay requirements. One of the most 

common exemptions is for “white collar” employees working 

“executive, administrative, or professional” jobs.  To qualify under 

this exemption, employees must satisfy each part of a three-part test: 

Salary Basis. The employee must be salaried as opposed to 

hourly. Stated differently, for each pay period the employee 

regularly receives a predetermined amount that does not vary 

based on the quality or quantity of the work performed. 

Salary Level. The employee’s salary satisfies a per-week-

minimum.  Under the current rules, the minimum salary re-

quirement is generally $455 per week (equivalent to $23,660 

annually). 

Duties. An employee’s primary duty must be the performance 

of exempt “executive, administrative, or professional” work. 

Although an exempt employee may perform some nonexempt 

duties, the primary duty of the employee must be exempt in 

nature. 

Proposed Changes 

The DOL proposed no changes to the “salary basis” test.  The DOL 

also did not propose specific changes to the “duties” test.  The DOL 

did, however, seek public comment and recommendations on whether 

the “duties” test should be altered.  After receiving over 265,000 pub-

lic comments, it still remains to be seen whether the DOL will alter 

the “duties” test.   

Most significantly, the DOL proposed changes to the “salary level” 

test.  Rather than identify a new dollar amount that would remain sta-

ble over a period of time, the proposed rule establishes the 40th per-

centile of weekly earnings for full-time employees as the minimum 

salary level for the white-collar exemptions.  The DOL estimates that, 

by the time the proposed rule becomes final in 2016, this 40th percen-

tile will equate to wages of $970 per week or $50,440 annually (up 

from $23,660). Notably, the DOL proposes that these minimum sal-

ary levels be adjusted upwards on an annual basis, using either the 

40th percentile or inflation.  Obviously, this is a significant increase in 

the baseline for the salary level test.  As a result, employers will need 

to assess their staffing on an annual basis. 

The Implications 

Districts should understand that many of their employees will remain 

exempt under other statutory exemptions despite these proposed 

changes.  For example, most teachers are specifically exempt as 

“learned professionals.”  Most administrators will also not be entitled 

to overtime because they will still meet the salary level test.  However, 

other salaried employees that were previously classified under the 

white-collar exemption may soon be deemed non-exempt and thus 

entitled to overtime compensation.  Examples include managers and 

supervisors in departments such as food service, maintenance, trans-

portation, and custodial, who may not meet the new “salary level” test.  

These employees also spend much of their time doing the same type 

of work as the people they supervise.  If the DOL decides to revise the 

“duties” test, then districts may face additional hurdles in categorizing 

these employees as exempt if they spend a certain amount of their 

time performing non-exempt duties.  But more significantly, these 

employees will no longer meet the salary level test. 

Proactive Approach 

As noted above, while these proposed changes to the FLSA are not yet 

final, they are expected to become final sometime in 2016.  One of the 

concerns is the length of the grace period allowed by the DOL for em-

ployers to put any changes into effect.  With similar overhauls in 

2004, the DOL only gave employers 120 days comply with the new 

rules.  Accordingly, districts should take a proactive approach in rec-

ognizing the potential impact of these changes on their staff and in 

plotting a course of action. 

Not surprisingly, districts may face significant challenges in budgeting 

employee salaries as a result of these proposed FLSA changes. The 

biggest challenge will be to accurately determine the number of hours 

these employees have worked in the past in order to budget potential 

overtime in the future.  Districts may choose to allocate more of their 

budgets to overtime compensation and/or wages for additional em-

ployees, but they must be able to assess the number of hours typically 

worked.  Districts should also carefully scrutinize the job duties of the 

(Continued on page 20) 
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The MARE organization is available to all school districts 

throughout Missouri to facilitate Building Administrator 

Searches.  MARE prides itself in being able to help school dis-

tricts locate and employ leaders in a very cost competitive 

manner. 

In an effort to maintain cost effectiveness, MARE’s Building Ad-

ministrator searches make significant utility of technology to 

facilitate its work with boards of education who are seeking in-

terested candidates.  Mailings, notifications, listings, reviews, 

profiles, and other search techniques are efficiently designed 

and delivered to allow MARE to offer its search services at a 

reasonable cost to the school district.  The following charges 

apply: 

 

Search Consultant will meet with district board designated per-

sonnel to review unique elements of the school building.   

 Identify key expectations for the successful candidate.   

 Designation of required vs. desired candidate criteria.   

 Identify elements of the compensation package. 

 Composition of the vacancy notice. 

 Review application process, roles, and establish time 

lines. 

If a non-member district engages MARE to conduct their Build-

ing Administrator search, MARE will include in the above pro-

fessional charges a full year’s membership in the MARE organi-

zation for that school district. 

School districts interested in more information about the build-

ing administrator search services should forward inquires to: 

MARE Building Administrator Searches 

Dr. Ray V. Patrick 

201 South Holden Street, Suite 202 

Warrensburg, MO  64093 

Phone:  (660) 747-8050 

Fax:  (660) 747-8160 

Email:  rpatrick@moare.com 

Building Enrollment Charges Building Enrollment Charges 

200 students or less $2000 1001 – 1200 students $4000 

201 –  400 students $2400 1201 – 1400 students $4400 

401 –  600 students $2800 1401 – 1600 students $4800 

601 –  800 students $3200 Above 1601 students $5200 

801 – 1000 students $3600     

NEW SERVICE 

Building Administrator Search  
 the court analyzed MSHSAA Bylaw 301(a) to determine whether it created a 

ministerial duty that the coach breached when he allowed the student to practice 

with the high school wrestler.  MSHSAA Bylaw 301, entitled “Definitions,” pro-

vides: 

a. Practice – Any attempt of a coach or teacher to teach 

any phase of a game or activity to any squad or part of a 

squad or to have any squad or part of a squad engage in 

drills under the supervision of a coach, or from directions 

provided by the coach, involving what has already been 

taught.  Try-outs, so called “skull drill,” “orientation meet-

ings,” etc., are considered practices.  Except as provided in 

Bylaws 232.0-c and 238.2-a, a junior or senior high school 

student shall be permitted to participate in school prac-

tices only with teams of the school where he/she is prop-

erly enrolled. 

 The Woods court noted that Bylaw 301 sets forth definitions and 

the definition of “practice” does not dictate how a coach should 

“properly supervise” or ensure the “safety and welfare” of the students 

engaged in the activity.  Furthermore, the court stated that, when read 

in the context of the entire bylaw, MSHSAA Bylaw 301 merely provides 

a definition of “practice” to determine whether interscholastic competi-

tions are occurring during practices and whether such practices would 

be counted as games for the purpose of determining the maximum 

number of games that a team may play during the season.  For these 

reasons, the court decided that, as a matter of law, MSHSAA Bylaw 301

(a) did not create a ministerial duty.  According to the court, the coach 

was performing a discretionary act when he supervised and conducted 

the wrestling practice when the student was injured.  Because a discre-

tionary duty was involved, the coach’s exercise of that discretion was 

protected by the doctrine of official immunity. 

  Woods v. Ware provides helpful insight as to how Missouri 

courts apply the official immunity doctrine to athletic coaches.  As long 

as students are permitted to play sports for their schools, injuries are 

going to occur in games and practices.  It is inevitable.  The coaches in 

Missouri’s schools are responsible for making sure the practices are 

conducted in a safe manner.  That said, determining how to supervise 

and conduct practices is normally left to the discretion of the coach.  If 

they do retain that discretion, like the coach in Woods v. Ware, coaches 

will have a strong argument to avoid liability when one of their student 

athletes is injured.  Of course, each district’s policies and regulations 

are different. Some district policies may mandate coaches take certain 

safety precautions when overseeing practice.  If so, coaches should be 

sure to follow those mandates.  Because if they fail to do so, they may 

not be able to argue that their duties were discretionary and protected 

by the doctrine of official immunity.  Determining whether a rule or 

regulation creates a ministerial duty is often difficult.  If you or your 

employees have questions, make sure you contact your school attorney 

for guidance. 

(Continued from page 10) 
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employees who are classified as exempt.  In all cases, districts should 

update their job descriptions so that they accurately describe the na-

ture of the job duties being performed.  This will enable district to cor-

rectly categorize employees at the outset when they are designated as 

exempt or non-exempt employees.  In the case of an audit, actual job 

duties will control, as opposed to job titles or descriptions, in deter-

mining whether an employee actually is exempt under the “white col-

lar” exemption.  Jobs can change over time so it is important to audit 

them periodically and gather feedback from managers and employees. 

If there are specific questions about whether or not certain employees 
are exempt, districts should seek legal guidance.  We will be notifying 
our followers on Twitter when the proposed regulations are final.  
Please follow us for that and other pertinent information at: 
@GuinMundorfKC 

(Continued from page 17) 

ANNUAL ELECTION OF EXECUTIVE BOARD MEMBERS 
 

Missouri Association of Rural Education Executive Board Members shall serve two-year terms and are eligible for re-election.  Elections or appoint-
ments shall be scheduled by the executive board with new  executive board members taking office effective July 1, which is the beginning of the new 

fiscal year, and seated at the summer board meeting. 

Members to be elected in even numbered years (2016) are: 

Five (5) members, one from each of the determined regions of the state: B, D, F, H, and J. 

     One (1) member representing Higher Education 

One (1) member from the board of education whose school district is a member of MARE.   

(One position for a two-year term.) 

REGIONAL OFFICERS 

Interested Candidates may file, in writing, with the Executive Directors office, or rpatrick@moare.com.  All Regional Candidates' names will be listed on a ballot 
in the order received and mailed to the member schools in the counties making up that particular region.  The candidate receiving the highest number of votes will 

be declared elected to a two-year term. 

Mr. Kyle Kruse of the New Haven School District is completing a two-year term in Region “B”.  

Mr. Eric Cooley of the Stoutland R-II School District is completing a two-year term in Region “D”.  

Mr. John Brinkley of the East Lynne #40 School District is completing a two-year term in Region “F”. 

Mrs. Dianna Hoenes of the Marion Co. R-II School District is completing a two-year term in Region “H”. 

Mr. Brian Robinson of the Winston R-VI School District is completing a two-year term in Region “J”. 

All are currently eligible for re-election unless the individual moves from the region or resigns/retires from their current position. 

OTHER OFFICERS 

Interested Candidates may file, in writing, with the Executive Directors office, or rpatrick@moare.com.  The ten board members representing the ten determined 
regions of the state will then meet as a selection committee and select a member for each position from the list of declared candidates. 

Dr. Kristi Smalley Board of Education Member of the Boonville R-I School District is completing a one-year term.  

Dr. Terry Reid, Higher Education Member with Lindenwood University is completing two-year term. 

All are currently eligible for re-appointment unless the individual moves from the state or resigns/retires from their current position. 

The MARE Executive Director has set the deadline for Interested Candidates to file for office on the MARE Board of Directors for Friday, April 22, 2016 
-- 12:00 noon. 
 

 

Representative Regions by Counties 

 

Region B:  Counties of – Gasconade, Franklin, Crawford, Washington, Iron, Reynolds, St. Francois, Ste Genevieve, Jefferson, & St. Louis. 

 

Region D:  Counties of –  Laclede, Camden, Miller, Cole, Osage, Maries, Phelps, Pulaski, & Dent 

 

Region F:  Counties of – Jackson, Cass, Lafayette, Johnson, Henry, Saline, Pettis, Cooper, Moniteau, & Morgan. 

 

Region H:  Counties of – Scotland, Knox, Shelby, Monroe, Audrian, Callaway, Clark, Lewis, Marion, Ralls, Pike, Montgomery, Lincoln, Warren, & St. 

Charles. 

 

Region J:  Counties of – Atchison, Holt, Nodaway, Andrew, Buchanan, Platte, Clay, Worth, DeKalb, Clinton, Ray, Caldwell, Daviess, & Harrison. 
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those education records. Contact with the parent, guardian, or attorney for 

the parent/guardian can generally lead to the production of records via a 

school district’s typical process in policy and procedures without an ap-

pearance by anyone from the district in court.  

Occasionally, though less frequently, the school district or a school em-

ployee may receive a subpoena requesting education records from a third 

party. In these circumstances, the attorney issuing the subpoena may not 

be aware of the requirements placed on school districts in order to remain 

in compliance with both the subpoena and FERPA. FERPA generally pro-

vides that an educational agency or institution may only disclose a stu-

dent's education records to a third party if the parent or eligible student 

has given appropriate written consent. 20 U.S.C. §1232g(b)(1) and (b)(2)

(A); 34 CFR §99.30. However, FERPA permits the nonconsensual disclo-

sure of education records in certain limited circumstances, such as when 

the disclosure is made in compliance with a lawfully issued subpoena or 

court order if the educational agency or institution makes a "reasonable 

effort to notify" the parent or eligible student of the order or subpoena 

in advance of compliance. 34 CFR §99.31(a)(9)(ii). In these instances, 

it is best practice for the recipient of the subpoena to check the date 

the subpoena lists for appearance and production of the education re-

cords in order to determine how to make a reasonable effort to notify 

the parent or eligible student of the subpoena prior to compliance with 

the subpoena. If time allows, the school district may be able to notify 

the parent or eligible student with a letter via regular mail of the sub-

poena. Other times, as is frequently the case, the subpoena may be 

served with such short notice that the school district should make a 

reasonable effort to notify the parent or eligible student in writing via 

email, or with a phone call. Regardless of the method used, the school 

district should be certain to document its reasonable efforts in the 

event that a parent or eligible student were to make a claim that the 

school district released education records without complying with the 

“reasonable effort to notify” requirement imposed by FERPA.  

There are times when a subpoena is issued for the specific purpose of 

eliciting sworn testimony from the recipient.  In such cases, the attor-

ney issuing the subpoena is hopeful that the recipient is able to pro-

vide testimony about records, events the recipient witnessed, or indi-

viduals with whom the recipient is familiar (often students, parents, or 

coworkers) that may be helpful to a client’s criminal or civil case. In 

those instances, it is unlikely that a recipient will be released from the 

obligation to appear and testify, unless the recipient can demonstrate 

to the party issuing the subpoena that he or she has no helpful infor-

mation or knowledge on the subject being litigated. The recipient 

should appear at the designated time and place in order to give testi-

mony, if required, in those cases. Abridged tips for testifying include:  

 Only testify from your personal knowledge. Do not guess. 

If you don’t know or don’t remember, “I don’t know” or “I 

don’t remember” are not just acceptable answers, they are 

the best answers. 

 Answer each question only with the information necessary to 

provide a truthful response, and limit your answers to the spe-

cific question asked.  

 Do not bring any documents with you unless the subpoena in-

structs you to bring them.  

This article covers only the basic areas of inquiry related to the most com-

mon types of subpoenas school districts and school employees receive, 

and endeavors to provide practical starting points upon service.  
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Overview: 

The level of economic development of an area is directly related to the quality of education available.  To improve the eco-

nomic development of rural Missouri, an adequate number of well-trained, dedicated teachers must be available to in-

struct in rural school districts. 

Objective: 

The goals to be achieved through the Rural Missouri Scholarship Fund include: 

 Attracting quality teachers to rural school districts 

 Improving the economic development of rural communities by upgrading the education system to provide a well

-educated, skilled work force. 

 Attract intelligent, energetic individuals to furnish leadership skills in rural communities. 

Components of Scholarship Selection Criteria: 

 Only junior and senior-level Missouri college/university students qualify as scholarship recipients. (Exception – 

Colleges/Universities that do not approve a students’ major in education until they are enrolled in a 5th year pro-

gram. 

 Eligible students are those who have successfully completed 60 credit hours and have declared a major in educa-

tion. 

 A scholarship recipient may reapply in a subsequent year for another scholarship. 

 Applicants must have achieved 2.5 grade point average on a 4.0 scale. 

Included with the Application: 

 A brief essay (maximum length of two pages, double spaced) as to why the applicant would like to teach in a ru-

ral Missouri community. 

 Personal recommendations from the following that include comments on leadership ability, scholarship achieve-

ment, dependability, ability to relate to other students/faculty and potential for success as a rural teacher: 

 One official recommendation (teacher/administrator) from the high school from which the student gradu-

ated. 

 Two recommendations from a college/university education professor. 

 Non-traditional applicants may use college/university education professors for all personal recommenda-

tions. 

 A copy of the applicants high school transcript. 

 Applicants current college transcript (Non-traditional applicants may use current college transcript only). 

Additional information and copy of the scholarship application may be downloaded from the MARE website at – 

www.moare.com 

Deadline for receipt of application and support materials – March 25, 2016 (postmarked by) 

Additional questions, please contact MARE Executive Director at (660) 747-8050 or email: rpatrick@moare.com.  

Guidelines for the Rural Missouri Scholarship Fund 

http://www.moare.com
mailto:rpatrick@moare.com
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Exiting Gracefully (When a Plan Is No Longer 

Needed)  

Whether now or in the future, a school district may find it 

prudent and/or necessary to end an ESIP.  But this has to be 

done carefully.  School districts should back out of an ESIP in 

the same manner you would back away from a grizzly bear.  

Make a careful plan and back away slowly and with caution.  

Repealing a plan during a school year is likely to result in liti-

gation, which may not be covered by insurance.  It is wiser to 

provide at least one school year’s notice.  Many districts pro-

vide notice by use of a multi-year sunset clause (e.g., stating 

that the ESIP will expire at the end of the 2016-2017 school 

year.)  Of course, a school district can avoid this problem al-

together by having a one-year only ESIP, as discussed below. 

Additionally, if the ESIP is part of a current collective bar-

gaining agreement, and (1) the agreement is binding for more 

than one school year; or (2) the provision regarding the ESIP 

is one of only a few provisions that carry over from one year 

to the next, then the district will have to bargain to end the 

ESIP.  The collective bargaining issue highlights the virtues of 

a one-year only plan.  With that type of plan there is no need 

to back away from the grizzly of tradition and expectation, 

and no need to bargain the end of the plan.  A one-year plan 

also encourages departures in the school year in which it is 

offered, because there is no guarantee the plan will be offered 

in the future. 

ESIP Potpourri (Infrequently Asked But Important 

Questions) 

May former employees who are receiving ESIP payments 

serve on the Board of Education? 

The Missouri Ethics Commission has given the following 

answers: 

No – if the ESIP includes a requirement that the em-

ployee provide professional services (which really should 

not occur any more under the PSRS regulation!) 

Yes – if the ESIP payment was made in return for a re-

lease of claims (or if all required services have been com-

pleted). 

What happens if the district grants exceptions to dead-

lines and other requirements under the plan? 

It creates the opportunity for claims of discrimination or 

retaliation on the basis of protected status or activity – 

e.g., race, religion, gender national origin, disability, age, 

veteran status, First Amendment. 

Claims may be brought under the Missouri Human Rights 

Act, as well as federal law. 

Therefore, the requirements of the ESIP should be en-

forced consistently 

Early Notification (Alternative to ESIP) 

As an alternative to (or in addition to) an ESIP, a school 

district may provide an incentive for early notification of 

resignation (not dependent on retirement eligibility).  The 

incentive may or may not require the execution of a sepa-

ration agreement, as the district prefers.  It is typically 

tied only to years of service in the district.  It is important 

to define the terms and conditions or the early notifica-

tion plan carefully, so there are no misunderstandings.  At 

the same time, it may provide for flexibility.  For example, 

a school district may establish sliding deadlines during 

the year, and may have different deadlines and payments 

for different classifications of employees 

As a specific example, and they make take many forms, 

and early notification plan could be structured as follows: 

A teacher providing notice of resignation at end of year by 

December 20 receives $2000; a teacher providing notice 

by March 1 receives $1000 

An administrator providing notice of resignation at end of 

year by December 1 receives $2500; an administrator 

providing notice by February 15 receives $1250 

But beware – early notification plans still have to comply 

with applicable law, including but not limited to non-

discrimination on the basis of age! 

Final Thoughts (Guidance for the Wise) 

As a first step, a school district must decide whether the 

district can really afford an ESIP.  If the plan makes fiscal 

sense, it is important to know and apply the law carefully.  

Remember, too, that the regarding ESIPs changes fre-

quently and in many areas of law – tax, PSRS, etc. (and 

often without prior notice to those affected!).  Therefore, 

school districts should consult their school attorney 

whenever they are contemplating the development, im-

plementation, and/or termination of an ESIP. 

Ms. Basi and Ms. Brasher are shareholders at Tueth 

Keeney Cooper Mohan & Jackstadt, P.C.  Ms. Basi 

graduated from the University of Denver School of 

Law, with honors, and Ms. Brasher graduated from 

Saint Louis University School of Law, also with hon-

ors.  Both practice primarily in the areas of school 

law, special education, school litigation, and labor 

and employment law. 
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Exiting Gracefully (When a Plan Is No Longer 

Needed)  

Whether now or in the future, a school district may find it 

prudent and/or necessary to end an ESIP.  But this has to be 

done carefully.  School districts should back out of an ESIP in 

the same manner you would back away from a grizzly bear.  

Make a careful plan and back away slowly and with caution.  

Repealing a plan during a school year is likely to result in liti-

gation, which may not be covered by insurance.  It is wiser to 

provide at least one school year’s notice.  Many districts pro-

vide notice by use of a multi-year sunset clause (e.g., stating 

that the ESIP will expire at the end of the 2016-2017 school 

year.)  Of course, a school district can avoid this problem al-

together by having a one-year only ESIP, as discussed below. 

Additionally, if the ESIP is part of a current collective bar-

gaining agreement, and (1) the agreement is binding for more 

than one school year; or (2) the provision regarding the ESIP 

is one of only a few provisions that carry over from one year 

to the next, then the district will have to bargain to end the 

ESIP.  The collective bargaining issue highlights the virtues of 

a one-year only plan.  With that type of plan there is no need 

to back away from the grizzly of tradition and expectation, 

and no need to bargain the end of the plan.  A one-year plan 

also encourages departures in the school year in which it is 

offered, because there is no guarantee the plan will be offered 

in the future. 

ESIP Potpourri (Infrequently Asked But Important 

Questions) 

May former employees who are receiving ESIP payments 

serve on the Board of Education? 

The Missouri Ethics Commission has given the following 

answers: 

No – if the ESIP includes a requirement that the em-

ployee provide professional services (which really should 

not occur any more under the PSRS regulation!) 

Yes – if the ESIP payment was made in return for a re-

lease of claims (or if all required services have been com-

pleted). 

What happens if the district grants exceptions to dead-

lines and other requirements under the plan? 

It creates the opportunity for claims of discrimination or 

retaliation on the basis of protected status or activity – 

e.g., race, religion, gender national origin, disability, age, 

veteran status, First Amendment. 

Claims may be brought under the Missouri Human Rights 

Act, as well as federal law. 

Therefore, the requirements of the ESIP should be en-

forced consistently 

Early Notification (Alternative to ESIP) 

As an alternative to (or in addition to) an ESIP, a school 

district may provide an incentive for early notification of 

resignation (not dependent on retirement eligibility).  The 

incentive may or may not require the execution of a sepa-

ration agreement, as the district prefers.  It is typically 

tied only to years of service in the district.  It is important 

to define the terms and conditions or the early notifica-

tion plan carefully, so there are no misunderstandings.  At 

the same time, it may provide for flexibility.  For example, 

a school district may establish sliding deadlines during 

the year, and may have different deadlines and payments 

for different classifications of employees 

As a specific example, and they make take many forms, 

and early notification plan could be structured as follows: 

A teacher providing notice of resignation at end of year by 

December 20 receives $2000; a teacher providing notice 

by March 1 receives $1000 

An administrator providing notice of resignation at end of 

year by December 1 receives $2500; an administrator 

providing notice by February 15 receives $1250 

But beware – early notification plans still have to comply 

with applicable law, including but not limited to non-

discrimination on the basis of age! 

Final Thoughts (Guidance for the Wise) 

As a first step, a school district must decide whether the 

district can really afford an ESIP.  If the plan makes fiscal 

sense, it is important to know and apply the law carefully.  

Remember, too, that the regarding ESIPs changes fre-

quently and in many areas of law – tax, PSRS, etc. (and 

often without prior notice to those affected!).  Therefore, 

school districts should consult their school attorney 

whenever they are contemplating the development, im-

plementation, and/or termination of an ESIP. 

Ms. Basi and Ms. Brasher are shareholders at Tueth 

Keeney Cooper Mohan & Jackstadt, P.C.  Ms. Basi 

graduated from the University of Denver School of 

Law, with honors, and Ms. Brasher graduated from 

Saint Louis University School of Law, also with hon-

ors.  Both practice primarily in the areas of school 

law, special education, school litigation, and labor 

and employment law. 
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Rural Senior High Student 

Rileigh Grunden 

Cole Camp R-I School District 

Rural Support Staff Member 

Angie McFee 

Winston R-VI School District 

Rural School District 

Cole Camp R-I School District 

Rural Secondary Teacher 

Joseph Murphy 

Chilhowee R-IV School District 

Rural District Administrator 

Kenneth Cook 

Malden R-I School District 

Rural School Board Member 

Gary Doke 

Halfway R-II School 
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Rural Support Staff Member 

Angie McFee 

Winston R-VI School District 

 

Middle School Teacher 

Melissa Westphal 

Otterville R-IV School District 

Rural School District 

Cole Camp R-I School District 

Rural Elementary Teacher 

Mickey Burle 

Osage Co.  R-II School District 

Rural Building Administrator 

Melanie Rucker 

Winston R-VI School District 

Rural School Board Member 

Gary Doke 

Halfway R-II School 
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IMS Acquires Innovative Technology Services and Welcomes Dave Wilkinson to the Team of IMS 

Mexico, Missouri-IMS (Information Management & Securities, LLC) of Mexico, Missouri has acquired Innova-
tive Technology Services, also of Mexico.  Effective January 4, 2106 all operations for both IMS and Innovative 
will take place at IMS headquarters located at 4720 East Liberty Street in Mexico (www.IMSsecure.com).  IMS 
began operations in 2008 and offers document management services to schools throughout Missouri.  IMS 
established a partnership with MARE in 2013 to offer scanning services and the FileBound document manage-
ment software to all member schools.  By utilizing the services provided by IMS, MARE members now have 
the ability to have student records, personnel files, board documents and any other paperwork scanned, then 
easily retrieved in a secure cloud or server-based digital file cabinet.   

“The primary focus of IMS over the past 7 years has been to provide document management software, scan-
ning, hard-copy storage and shredding,” states Vince Fuemmeler, President and CEO of IMS.  “With the addi-
tion of Innovative Technology Services, IMS will now have the ability to expand into the IT Services arena and 
offer a truly One-Stop-Shop for schools who need an end-to-end software and hardware business partner.” 

Beginning in January 2016, IMS will offer hardware equipment and installation of; servers, computers, laptops, tablets, networks, server backup, computer 
repair and network monitoring.  IMS will also provide consultative services for the installation of Microsoft software applications and have Certified Microsoft 
technicians on staff.  “We realize that school districts all over the State of Missouri need to keep up with technology, and the goal of IMS is to continue bringing 
the latest advances in both software and hardware solutions to those districts.  With the addition of Innovative Technology Services, IMS will be in a position 
to not only reduce costs and increase efficiencies as we do now with our document management services, but to be a competitive contributor to the overall suc-
cess of the information technology platform within the school district.” 

“In addition to the acquisition of Innovative, IMS would also like to thank Dr. Steve Wolf for his contribution to our team over the past two (2) years.  Steve has 
been an important part of the growth of IMS in school districts across Missouri and we wish him the best of luck in his retirement,” states Fuemmeler.  With 
the retirement of Dr. Wolf at the end of 2015, IMS welcomes Dave Wilkinson to the team of IMS.  Dave has been involved in public schools all his life and 
brings the experience of Superintendent of Schools to IMS.  David will fill the role of K-12 Specialist and will begin contacting MARE schools in January 2016.   

“Finally,” says Fuemmeler, “the team of IMS would like to thank all of the MARE member schools who have been so welcoming to IMS and the partnership we 
formed.  I would also like to thank Dr. Ray Patrick for his tremendous support over the past couple of years and I wish him the very best of luck.” 

For more information about IMS, you can contact the home office at (573) 581-2800 or Sales@IMSsecure.com.  You can also reach Dave Wilkinson at (573) 567-4399 or 
Dave@IMSsecure.com.  

mailto:Sales@IMSsecure.com
mailto:Dave@IMSsecure.com
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Missouri Association of Rural Education 

710 N College, Suite C 

Warrensburg, Missouri 64093-1220 

Returned Service Requested 

Our purpose is to LISTEN to the NEEDS of rural Educators and then help them meet those NEEDS as efficiently as possible. 

Disclaimer – The view expressed in the articles printed in 

this publication do not necessarily reflect the opinions held 

by the MARE organization, or the Board of Directors.  Please 

direct any comments  and/or suggestions to the  Executive 

Director at (660) 747-8050 or email: rpatrick@moare.com 
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MARE 

701 N College St 

Suite C 

Warrensburg, MO 64093 

 

Phone:  (660) 747-8050 

Fax:  (660) 747-8160 

rpatrick@moare.com 

The MARE organization is 

available to all school districts 

throughout Missouri to facili-

t a t e  s u p e r i n t e n d e n c y 

searches.  MARE prides itself 

in being able to help school 

districts locate and employ 

leaders in a very cost competi-

tive manner. 

School districts interested in 

more information about the 

superintendency search ser-

vices should forward inquires 

to: 



NON-PROFIT 

Permit No. 1 

PAID 

Centerview, MO 64019 

Our purpose is to LISTEN to the NEEDS of rural Educators and then help them meet those NEEDS as efficiently as possible. 

Disclaimer – The view expressed in the articles printed in 

this publication do not necessarily reflect the opinions held 

by the MARE organization, or the Board of Directors.  Please 

direct any comments  and/or suggestions to the  Executive 

Director at (660) 747-8050 or email: rpatrick@moare.com 
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MARE 

701 N College St 

Suite C 

Warrensburg, MO 64093 

 

Phone:  (660) 747-8050 

Fax:  (660) 747-8160 

rpatrick@moare.com 

Yes!!!! I want to be a member of MARE 

( Prices effective June 1, 2015 ) 

 K-12 School Districts —– $400 yearly 

 K-8 School Districts —– $300 yearly 

 Not for Profit Corps & Institutions — $300 yearly 

 For Profit Corps (Associate Members) —– $400 yearly 

 Individual Member from Non-Member Institutions — $35 yearly 

 Student Membership —– $5.00 yearly 

 Newsletter sent to district board members — $25 yearly 

  School District Six Digit School Code 

Name:  Title:  

School/Organization:   

Address:    

    

City/State/Zip:   

Email Address: Phone #:  

Mail to:  MARE, 201 South Holden St, Suite 202, 

Warrensburg, MO 64093 or fax:  (660) 747-8160 


